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BY ESPOUSING A CLAIM DIPLOMATICALLY THE GOVERNMENT MAKES 

THE CLAIM ITS OWN 

It should, in the first place, be observed that by espousing a claim 
of its national for injuries inflicted by a foreign government the es- 
pousing government makes the claim its own. As the Supreme Court 
of the United States has said, in speaking of the claim of Weil (pre- 
sented to the United States and Mexican Claims Commission organ- 
ized under the Convention of 1868) : 

"The Government assumed the responsibility of presenting his claim, and 
made it its own in seeking redress in respect to it." (Boynton v. Blaine [1890] 
139 U. S., 306, 323). 

And again, with reference to the claim of the La Abra Company, the 
same court said: 

"The United States assumed the responsibility of presenting the claim and 
made it its own in seeking redress from the Mexican Republic." (La Abra Silver 
Mining Company v. U. S. [1899] 175 U. S., 423, and see to same effect, Freling- 
huysen v. Key [1882] 110 U. S., 63; Angarica v. Bayard [1888] 127 U. S., 251; 
Great Western Insurance Company v. U. S. [1884] 19 Ct. Cls., 432.) 

It follows from this that in presenting a claim diplomatically, our 
government acts in its sovereign capacity (see both cases just cited) 
and, therefore, is acting neither as an agent for the claimant (Great 
Western Insurance Company v. U. S., supra) nor as a trustee for the 
claimant. (Great Western Insurance Company v. U. S., supra; Boyn- 
ton V. Blaine, supra; United States v. La Abra Silver Mining Com- 
pany [1894] 29 Ct. Cls., 432.) 

The position of the Department of State on this question has been 
most clearly stated by Secretary of State Olney in connection with 
the Mora claim, when in writing to the Attorney General under date 
of October 7, 1895, the Secretary said : 

"The claim has been loosely spoken of in diplomatic correspondence and 
otherwise, as the claim of Antonio Maximo Mora against the Government of 
Spain. Nevertheless, that description of the claim is to be regarded rather as 
identifying it than as showing its true legal character. It was in fact the claim of 
the United States against Spain, prosecuted as such and paid as such. The 
money was paid by draft in favor of the Secretary of State of the United States, 
and the proceeds are now deposited in the subtreasury of the United States to 
the order of the Secretary. During the course of the negotiations, which ended in 
the final settlement of the claim, I had frequent consultations with the parties in 
interest. I consulted with them not because I was obliged to, but because I 
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desired that any settlement made should be satisfactory to them. In several 
letters to me on the subject, the counsel of Mora and his assignees admitted more 
than once that, while they appreciated the privilege of being conferred with as 
to the terms of settlement, all the right and all the discretion in the matter were 
vested in the Government of the United States. The only action of Congress on 
the subject, that I am aware of, is the joint resolution of March 2, 1895, 28 Stats, 
at Large, 975." (Moore's International Law Digest, Vol. VI, pp. 1021-1022.) 

(And see letter from Secretary Frelinghuysen to Messrs. MuUan and King, 
February 11, 1884, Moore's International Law Digest, Vol. VI, p. 1016.) 

In an earlier letter (October 2, 1895) to the Attorney General re- 
garding the same case, Secretary Olney had said : 

"My view is that it [the case of Frazer v. Dexter] can be dismissed, because 
the Mora money [received from Spain in settlement of the claim of Mora] is held 
by the United States as sovereign and not as trustee or stakeholder for any person 
or persons; that the suit, though formally against the Secretary of State, is really 
against the United States, and that the disposition to be made of the money is a 
political question, to be decided by the political department of the Government 
and not by the judicial. At all events the judicial department can have no 
cognizance of that question until the political department shall have decisively 
acted. In support of this view, permit me to call your attention to the case of 
the United States v. The La Abra Mining Company et al., reported in the 29th 
volume of the Court of Claims, page 432. On page 459 you will find a citation by 
the counsel of the United States of some pertinent cases decided by the Supreme 
Court of the United States." (Moore's International Law Digest, Vol. VI, p. 
1034.) 

Moreover, that the government acts, and properly may so act, in its 
sovereign capacity in dealing diplomatically with claims of its nationals 
against other governments is shown by the fact that not infrequently 
foreign governments are by this government entirely relieved from 
all liability for injuries inflicted upon our citizens, without the pay- 
ment by them of any money whatever, and this is done both by 
treaty provision (see treaty between the United States and France of 
1800-1803 releasing the "French Spoliation" claims; the provisions 
of the Treaty of Peace between Spain and the United States in 1898, 
releasing Spain from liability for injuries suffered by American citi- 
zens) and by mere diplomatic or executive agreements. (Release by 
American Minister of claim for damages, as part of consideration for 
release of vessel "Schooner B. S. Allen," Moore's Arbitrations, p. 
2430; for diplomatic adjustment involving no specific release, see 
Houard's case against Spain, Moore's Arbitrations, p. 2428, and 
McLeod's case for similar release in favor of the United States, 
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Moore's Arbitrations, p. 2419.) Again, this government has, after 
beginning, discontinued the formal and official prosecution of a case 
for reasons regarded as sufficient by the Department of State (Case of 
the "Haytian Republic" against Haiti, see Moore's Digest, Vol. VI, 
p. 1016, and generally p. 1026) and it arranges settlements of claims. 

Finally, that this government, by presenting a claim diplomatically 
to another, thereby takes over, assumes responsibility for, and becomes 
the owner of it, has always been the consistent doctrine of the Depart- 
ment of State and it has uniformly acted in accordance therewith. 
(Moore's Digest, Vol. VI, §§ 1055-1060, p. 1012 et seq.) 

Since a claim for injury to its national is thus presented by one sov- 
ereign to another sovereign, it necessarily follows, as already sug- 
gested, that the determination of the validity and amount of the claim 
is an international (as distinguished from national or mimicipal) ad- 
judication, and is made imder and in accordance with the applica- 
ble rules and principles of international law. Therefore, the func- 
tion of international arbitration in such cases, as also of pure diplo- 
matic adjustments when the settlement of a claim takes this form, 
is the determination of the questions of validity and amounts as be- 
tween sovereigns, and not the determination of questions regarding 
the private ownership of the award imder the applicable rules and prin- 
ciples of the national municipal law in force in the country to which 
the award is paid. This is true whether the international award has 
been made in a lump sum, the passing upon individual claims being 
assigned to a local commission, as, for example, the French Indemnity of 
1831 (Frevall v. Bache [1840] 14 Pet., 95); the Chinese Indemnity of 
1858 (The Caldera Cases [1879] 15 Ct. Cls., 546); and the Alabama 
Claims Commission (Williams v. Heard [1890] 140 U. S., 529), or whether 
the award is not a lump sum, but is an award in an individual case and 
made by an international commission which is organized for the express 
purpose of passing upon the individual claims, as, for example, the 
awards by the commission sitting imder the Convention with Mexico 
of 1868 (Frelinghuysen v. Key [1883] 110 U. S., 63), and the commission 
sitting under the Convention of 1871 for the settlement of Civil War 
Claims with Great Britain (Phelps v. McDonald [1878] 99 U. S., 297). 
Obviously this fact will usually be covered and made entirely clear either 
by the statute creating the local commission, or the treaty or protocol 
creating the international commission; for example, the protocol in 
the Alsop Case submitted to the Amiable Compositeur the question, 
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as between the Governments of the United States and Chile, "what 
amount, if any, jg * * * equitably due the claimants." Case 
of the United States, p. 1.) 

THE FUND WHEN RECEIVED IS A NATIONAL FUND, IN WHICH CLAIMANTS 
HAVE NO STRICT LEGAL OR EQUITABLE RIGHTS 

From these principles it follows naturally that the award when 
received after the determination of its validity and amount belongs 
to the nation and constitutes a national fund. This proposition was 
contested by the claimants in certain cases cited in the preceding dis-' 
cussion, but the court declined to acquiesce in the contention. The 
true doctrine on this point was set forth by the Supreme Court in 
Williams v. Heard ([1890] 140 U. S., 529) when the court said: 

"It was held in United States v. Weld (127 U. S., 51), that this award was made 
to the United States as a nation. The fund was, at all events, a national fund to 
be distributed by Congress as it saw fit. True, as citizens of the United States 
had suffered in person and property by reason of the acts of the Confederate 
cruisers, and as justice demanded that such losses should be made good by the 
government of Great Britain, the most natural disposition of the fund that could 
be made by Congress was in the payment of such losses. But no individual 
claimant had, as a matter of strict legal or equitable right, any lien upon the fund 
awarded, nor was Congress under any legal or equitable obligation to pay any 
claim out of the proceeds of that fund. 

" * * * There was, undoubtedly, a moral obligation on the United States to 
bestow the fund received upon the individuals who had suffered losses at the 
hands of the Confederate cruisers; and in this sense all the claims of whatsoever 
nature were possessed of greater or less pecuniary value. There was at least a 
possibility of their payment by Congress — an expectancy of interest in the fund, 
that is, a possibility coupled with an interest." 

While this particular statement was made in a case dealing with the 
ownership of a portion of a lump-sum award (the Alabama Claims 
fund) there appears no doubt but that the principle is equally ap- 
plicable and controlling in cases where awards are made in the names 
of individual claimants by international commissions. For example, 
in La Abra Silver Mining Company v. United States ([1899] 175 U. S., 
423) where an international commission had made an award in favor 
of or in the name of the plaintiff company, the Supreme Court said: 

"The money in the hands of the Secretary of State was paid to the United 
States by Mexico pursuant to the award of the Commission. That tribunal dealt 
only with the two Governments, had no relations with the claimants, and could 



